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1.  Aforesaid appeals by assessee for Assessment Years (AY) 2013-
14 & 2014-15 arise out of separate orders passed by learned first
Appellate Authority. However, facts as well as issues, in both the
appeals, are identical i.e., addition u/s 56(2)(viib). The appeal for AY
2013-14 arises out of the order of learned Commissioner of Income Tax
(Appeals)-6, Chennai [CIT(A)] dated 28.12.2017 in the matter of
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assessment framed by Ld. Assessing Officer [AO] u/s. 143(3) of the Act
on 31.03.2016.

2. The Ld. AR advanced arguments and submitted that share
valuation was done by adopting the discounted cash flow method (DCF)
which is one of the prescribed method under Rule 11UA. The Ld. AR
also submitted that few of the share holders were non-resident and
accordingly, the provisions of Sec. 56(2)(viib) would not apply in such
cases. For the same, Ld. AR pleaded to restore the matter back to the
file of Ld. AO. The Ld. Sr. DR, on the other hand, justified the additions
and submitted that valuation was not arrived at in the prescribed manner.
Having heard the rival submissions and after going through the orders of
lower authorities, our adjudication would be as under.

3.1 The assessee being resident corporate assessee is stated to be
engaged in the business of real estate. However, it was noted that no
business activity was commenced even up-to AY 2015-16. During
assessment proceedings, it transpired that the assessee issued certain
shares during the year at premium of Rs.40/- & Rs.50/- per share. The
same has been detailed in para 4 of the assessment order. The share
premium thus received amounted to Rs.316.90 Lacs. The assessee was
directed to justify the premium in terms of Sec. 56(2)(viib).

3.2 The assessee submitted that shares were valued on the basis of
DCF method which is one of the prescribed methods in terms of Rule
11UA of the IT Rules, 1962. However, Ld. AO opined that DCF
methodology was irrelevant to the case of the assessee. Further, the
valuation was not done by ‘accountant’ as required under the Rule.

Finally, the share premium was treated as ‘income from other sources’
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as per Sec. 56(2)(vibb) of the Act. The stand of Ld. AO, upon
confirmation by Ld. CIT(A), is in further challenge before us.

3.3 Similar are the facts in AY 2014-15, wherein the assessee has
issued further shares to many entities as detailed in para 4 of the
assessment order. Taking the same view, the Ld. AO added the amount
of share premium of Rs. 96.80 Lacs to the income of the assessee. The
same was confirmed by Ld. CIT(A) against which the assessee is in
further appeal before us.

3.4 Another addition made in AY 2014-15 is addition u/s. 37 for legal
and professional charges. The assessee debited legal and professional
fees of Rs.23.96 Lacs out of which Rs.19.51 Lacs was on account of
salary reimbursement of Shri Debanjan Roy and Shri Rakesh Dhamani.
The assessee submitted that Shri Debanjan Roy was employee of
EPDPL whose services encompasses to oversee the operations of
subsidiary / associated concern. Shri Rakesh Dhamani was stated to be
full time consultant of EPDPL. However, since the assessee’s project
was not launched and there was no revenue from operations, Ld. AO
disallowed the same. The Ld. CIT(A) confirmed the same on the ground
that the assessee could not prove the nature of services rendered by
these employees. Further, the assessee did not reflect any income and
therefore, expenditure incurred before commencement of project was to
be added to the cost of the projects. Accordingly the ground was
dismissed against which the assessee is in further appeal before us.

Our findings & Adjudication

4.  Upon due consideration of material fact, we note that the assessee
has received share premium of Rs.316.90 Lacs during AY 2013-14
which has been added u/s 56(2)(viib) in view of the fact that the
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assessee could not justify the quantum of premium. The share valuation
was not supported by the report of ‘accountant’ as prescribed under the
rules. Another submission made before us is that several share allottees
are non-resident with respect to whom the provisions of Sec.56 (2)(viib)
would not apply. Therefore, considering the factual matrix and keeping in
view the prayer made by Ld. AR, we set aside the impugned order and
remit the matter back to the file of Ld. AO for fresh adjudication with a
direction to the assessee to substantiate its case. All the issues are kept
open. Needless to add that adequate opportunity of hearing shall be
granted to the assessee. The appeal for AY 2013-14 as well as
corresponding grounds taken in AY 2014-15 stands allowed for statistical
purposes.
5. The issue of legal and professional fees in AY 2014-15 would also
stand restored back to the file of Ld. AO since Ld. CIT(A) has given a
finding that the assessee could not prove the nature of services rendered
by these employees. Further, the assessee did not reflect any income.
The Ld. AO is directed re-adjudicate this issue after considering
assessee’s reply, in this regard. The ground taken by assessee, in this
regard, stands allowed for statistical purposes.
6. Both the appeals stands allowed for statistical purposes.

Order pronounced on 05" May, 2022.
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